NCA 16-203, RETURNED WITH AN INVALID VETO MESSAGE

I, the undersigned, certify

THAT,

AND THAT,

AND THAT,

AND THAT,

AND THAT,

“NCA 16-203" entitled A LAW OF THE MUSCOGEE (CREEK) NATION
REPEALING MCNCA TITLE 168, CHAPTER NINE ENTITLED
“MUSCOGEE (CREEK) NATION TRIBAL EMPLOYMENT RIGHTS
OFFICE ACT” AND REPLACING IT WITH A NEW CHAPTER NINE
ENTITLED “MUSCOGEE (CREEK) NATION CONTRACTING AND
EMPLOYMENT SUPPORT ACT” UNDER THE SECRETARY OF THE
NATION AND COMMERCE was enacted by the National Council in
Regular Session on the 17" day of December, 2016, by a vote of 9 in
favor, 5 against, 0 abstentions.

on December 20, 20186, said Law was presented to the Principal Chief for
approval.

on January 9, 2017 NCA 16-203 was returned with a Veto Message by the
Principal Chief, however, the 10-day period for vetoing legislation had
lapsed and therefore the Veto Message was invalid.

in accordance with the Constitution, Article VI, Section 6, (A), NCA 16-203
shall be a Law as If the Principal Chief had signed it.

NCA 16-203 shall be recorded and shall be known as a Law.

Kristie A. Sewell, Rgrding Secretary

Muscogee (Creek) National Council




CERTIFICATION O P

THEREFORE, BE IT KNOWN, under Article VI, Section 6 (A), NCA 18-203 hereby
becomes a Law of the Muscogee (Creek) Nation on this 19" day of January, 2017.

FURTHERMORE, under Article VI, Section 6. (C), NCA 16-203 shall be stamped with
Seal of the Muscogee (Creek) Nation.

IN WITNESS WHEREOF, |, the Speaker of the Muscogee (Creek) National Council
have hereto attached my signature this 19" day of January, 2017.

L%cian Tiger 1ll, Speaker

National Council
Muscogee (Creek) Nation




NCA 16-203

CLASSIFICATION: #16. EXECUTIVE BRANCH

A LAW OF THE MUSCOGEE (CREEK) NATION REPEALING MCNCA TITLE 16,
CHAPTER NINE ENTITLED *“MUSCOGEE (CREEK) NATION TRIBAL
EMPLOYMENT RIGHTS OFFICE ACT” AND REPLACING IT WITH A NEW
CHAPTER NINE ENTITLED “MUSCOGEE (CREEK) NATION CONTRACTING AND
EMPLOYMENT SUPPORT ACT” UNDER THE SECRETARY OF THE NATION AND
COMMERCE

Be It enacted by the National Council of the Muscogee (Creek) Nation:

SECTION ONE. NEW LAW, The following new law shall be codified in Title 186,
Chapter 9 of the Code of Laws of the Muscogee (Creek) Nation; provided that for
purposes of codification of said new law and its inclusion in pocket parts for the Code of
Laws of the Muscogee (Creek) Nation, the Attomey General is hereby authorized: (1)
to approve any changes related to the manner in which sections, articles, chapters and
sub-chapters are designated in this law in order to be consistent with the format In the
Code of Laws published in 2010 by West Publishing Company; (2) to include footnoted
references to the legislative history in said pocket parts to the Code of Laws; and (3) to
note in said pocket parts any editorial correction of minor clerical or grammatical errors
in the following new law:

TITLE 16. EXECUTIVE BRANCH
CHAPTER 9. MUSCOGEE (CREEK) NATION
CONTRACTING AND EMPLOYMENT SUPPORT ACT

§9-101. Title

This Act shall be known and cited as the Muscogee (Creek) Natlon Contracting and
Employment Support Act.

§ 9-102. Purpose

The purpose of this title is to encourage the employment of “Muscogee (Creek) citizens
and citizens of other Federally Recognized Tribes" (hereinafter “citizens”) and to assist
in and require the employment of citizens, and to prevent discrimination against citizens
in the employment practices of employers who are doing business with the Muscogee
(Creek) Nation in Muscogee (Creek) Nation Indian Country or in such jurisdiction as is
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provided in a cooperative agreement between the Muscogee (Creek) Nation and
another government.

§ 9-103. Definitions

A.  ‘“Administration” shall mean the Executive Branch of the Muscogee
(Creek) Nation as provided in the Muscogee (Creek) Nation Constitution.

B. *Muscogee (Creek) Nation Indian Country” shall mean all land held in trust
or subject to restrictions by the United States for the Muscogee (Creek) Nation, or land
within the original boundaries of the Muscogee (Creek) Nation and held in trust or
subject to restrictions for an individual, and all land held by the Muscogee (Creek)
Nation or its entities, in fee simple, and any other land within the jurisdiction of the
Muscogee (Creek) Nation which land comes within the definition of “Indian Country” as
defined in 18 U.S.C. § 1151.

C. “Core crew” shall mean owner of the firm, or an employee of a company
who is in a supervisory or other key position that the employer woukd face a serious
financial damage of loss if that position were filled by a person who had previously
worked for the employer, contractor, or subcontractor.

D. “Covered Contract” means any contract between any department or office
of the Nation, including all commercial enterprises and independent agencies, and any
Employer for goods or services in an amount exceeding $10,000.,

E.  "Debamnent List" shall be a list of contractors which have previously
provided poor performance or engaged in behavior in non-compliance with contract
provisions, rules, regulations, or laws with any department or entity of the Nation.

F. "EEOC" shall mean the Equal Employment Opportunity Commission of the
United States.

G.  “Employer” shall mean the Nation, tribal govemment, all commercial and
enterprise entities, all independent agencies, and any other person, company,
contractor, subcontractor or other entity located in or on Muscogee (Creek) Nation
Indian Country or engaged in work with the Muscogee (Creek) Nation, its entities or
wholly-owned corporations who employs at least one individual.

H. An employer is "engaged in work” if, during any portion of a business
enterprise or specific project, contract or subcontract, the employer performs work
under contract with the Muscogee (Creek) Nation, its entities and wholly-owned
corporations and/or the work is performed on Muscogee (Creek) Nation Indian Country.
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I "Indian” shall mean a person who is an enrolled citizen of a Federally
Recognized Indian Tribe.

J: “Indian organization” shall mean the governing body of any Indian Tribe or
entity established or recognized by such goveming body.

K. “Indian-owned economic enterprise” shall mean any Indian-owned
commercial, industrial, or business activity established or organized for the purpose of
profit, provided that such Indian ownership shall constitute not less than 51 percent
(51%) of the enterprise, and the ownership shall encompass active operations, control,
and manage the enterprise.

L. “Indian Tribe” means an Indian Tribe, pueblo, band, Nation, or other
organized group or community, including any Alaska Native Claims Settlement Act (85
Stat. 688,43 U.S.C. § 1601), which is recognized as eligible for the special programs
and services provided by the United States to Indians because of their status as
Indians.

M.  “Locally Owned” means a business that has its headquarters and majority
of its employees residing within the jurisdictional boundaries of the Muscogee (Creek)
Nation.

N.  An employer is “located in or on the Muscogee (Creek) Nation” if, during
any portion of a business enterprise or specific project, contract or subcontract, the
employer maintains a temporary or permanent office or facility on or performs work on
Muscogee (Creek) Nation Indian Country.

O.  “Major Muscogee (Creek) Employer” shall mean a business either Indian
Owned or not that employs at least fifty (50) Muscogee citizens as either part of the core
crew or project crew, or has at least 75% of its entire workforce comprised of Muscogee
citizens as certified by the Contracting and Employment Support Office. A business may
be certified as Indian Owned, Major Muscogee Employer, or both.

P. “Nation” shall mean the Muscogee (Creek) Nation,

Q. “Tribal citizen” or “citizen” shall mean any person who is a duly enrolied
citizen of the Muscogee (Creek) Nation or other Federally Recognized Tribe, unless the
context clearly indicates otherwise,

R. “Contracting and Employment Support® shaill mean the Contracting and
Employment Support Office.
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S. “Contracting and Employment Support Staff” shall mean employees hired
by the Contracting and Employment Support Office to carry out the functions of this Act.

§ 9-104. Establishment and Name

There is hereby created the Contracting and Employment Support Office. The
Contracting and Employment Support Office, under the Secretary of the Nation and
Commerce, shall administer the employment rights of the program of the Muscogee
(Creek) Nation in accordance with this Title.

§ 9-105. Powers and Duties

The Contracting and Employment Support Office shall have the authority to carry
out the day-to-day operations of the Office, and to enforce this law. The Contract and
Employment Support Office shall have the following powers and duties:

A To operate consistent with the provisions of this Title and to develop rules
and regulations governing activities of the Contracting and Employment Support Office.
The Contracting and Empioyment Support Office may adopt EEOC guidelines or may
adopt other requirements to eliminate employment barriers unique to Muscogee (Creek)
citizens and citizens of other Federally Recognized Tribes in Indian Country.

B. To obtain funding from federal, state and other sources to supplement
National Council appropriations as delegated by the Administration.

C. To negotiate cooperative agreements with federal, state, local, and other
authorities on matters dealing with employment rights and the Contracting and
Employment Support Office activities, subject to National Council approval, and to
operate pursuant to finalized cooperative agreements and/or memoranda of
understanding or agreements.

D. To use the information, facilities, personnel, and other resources of
federal, state, and local agencies, as well as any and all Muscogee (Creek) Nation
departments to accomplish the goals of this law.

E. To require employer to establish or participate in job training programs as
the Contracting and Employment Support Office deems necessary to increase the pool
of Muscogee (Creek) citizens and citizens of other Federally Recognized Tribes eligible
for employment.

F. To establish and administer a tribal job bank and require employers to use
it.
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G.  To prohibit employers from using discriminatory job-qualifications criteria
or personnel requirements that purposely bar Muscogee (Creek) citizens and citizens of
other Federally Recognized Tribes from employment.

H. To engage in the process of certifying businesses as “Indian-owned
economic enterprises” with documented evidence of at least 51% ownership, control
and management of the business to determine whether business may be given Indian
preference.

I To determine and assess an application fee of not more than $50.00 to
businesses seeking certification. Upon certification, to determine and assess a
certification fee to be paid by all businesses determined to be “Indian owned economic
enterprises.” Also, to annually determine and assess a re-certification fee to those
enterprises.

J. To direct inspections of regulated sites and determine compliance with
rules, regulations, and/or contract requirements.

K. To facilitate agreements with unions to insure union compliance with this
Title.

L. To require employers to give preference to qualified Indian-owned
economic enterprises that meet the regular procurement requirements in the ward of
contracts and subcontracts.

M. To refer applicants and participants to counseling programs to assist
Muscogee (Creek) citizens in obtaining and retaining employment.

N. To require employers to submit reports and take all actions deemed
necessary by the Contracting and Employment Support Office for the fair and vigorous
implementation of this law.

O. To negotiate cooperative agreements, subject to National Council
Approval, with employment rights agencies to eliminate adverse discrimination against
Muscogee (Creek) citizens and citizens of other Federally Recognized Tribes.

P. To take such actions as are necessary to achieve the purposes and
objectives of the Muscogee (Creek) Nation empioyment rights established in this Title.

Q.  To publish a listing of certified “Indian-owned economic enterprises” on a
quarterly basis.
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R. To review and propose changes to this Title and related rules, regulations,
policies and guidelines annually and submit said changes to the Secretary of the Nation
and Commerce for approval and upon approval by Tribal Resolution of the National
Council.

S.  To hold hearings in accordance with this chapter.

T. To register and keep file of complaints concerning certified, Indian-owned
economic enterprises and with individuals and companies doing business with the
Muscogee (Creek) Nation.

U.  To issue and assess fees for Work Permits which shall be obtained for all
non-Indian employees of a covered employer when there is otherwise an eligible and
qualified Indian applicant available.

1. Any employer, as defined in this law shall be required to pay a work
permit fee of Twenty-Five Dollars ($25.00) per employee per day for
non-Indian employees hired for the project, that are in addition to the
core crew, if the employer hires a non-Indian employee when
otherwise there is a qualified Indian applicant available.

2. Each such employer shall be required to submit a core crew list to the
Contracting and Employment Support Office.

3. Once the core crew list is submitted the Contracting and Employment
Support Office will confirm the essential employees the vendor has
listed.

4. If the Contracting and Employment Support Office has identified
qualified Muscogee (Creek) citizens and citizens of other Federally
Recognized Tribes that can be used for non-Indian Employees it shall
require the employer to place the qualified tribal citizen.

5. The Contracting and Employment Support Office is also authorized to
administer other fees and penalties as provided in this law.

§ 9-106. Adoption of rules, regulations, policies and guidelines

The Secretary of the Nation and Commerce, the Contracting and Employment Support
Office and its staff shall, within sixty (60) days of enactment of this legislation, adopt
detailed rules, regulations, policies and guidelines to fully implement this Title and the
purposes and responsibilities of the Contracting and Employment Support Office and
submit to the Principal Chief and National Council for approval by Tribal Resolution.

§ 9-107. Job Bank

A. The Contracting and Employment Support Office shall create a job bank
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and shall maintain a listing of individuals and their skills to be utilized by the Contracting
and Employment Support Office when filling job vacancies that have been negotiated
with employers covered by this law.

B. Employers covered under this law shall be required to utilize the Job Bank
and comply with the Muscogee (Creek) Nation Contracting and Employment Support
Office Act and policies and procedures established under this law. Preference shall be
given to qualified Muscogee (Creek citizens as first preference.

C.  Employers covered under this law do not have to hire or employ a job
bank participant who is not qualified for the open position. This decision should be made
in a good faith effort and the employer shall have valid reasons with documentation for
not hiring a job bank referral.

D. Employers covered under this law shall notify the Contracting and
Employment Support Office of all job openings and shall submit to the Contracting and
Employment Support Office job descriptions, application forms and other relevant
information to comply with goals of this law. If an employer advertises the job position,
the advertisement shall state that preference will be given,

§ 9-108. Preference requirements

A, All employers are required to give preference to Muscogee (Creek)
citizens and citizens of other Federally Recognized Tribes in hiring, promotions, training,
and all other aspects of employment, contracting, or sub-contracting, and shall comply
with this Title and the rules, regulations, and orders of the Contracting and Employment
Support Office.

B. The Muscogee (Creek) Nation government is an “employer” for the
purposes of this tile and any of its business entities shall be an employer for the
purpose of this title.

C. However, if potential contractors are otherwise equally qualified to
complete the relevant contract work and respective bids are otherwise equal, the
Muscogee (Creek) Nation, its entities and wholly owned corporations shall apply a
preference for Indian-owned economic enterprises in procurement and contracting.
Exceptions to this requirement shall be permitted when no Indian-owned economic
enterprise is readily available; when other governmental entity contracts (including, but
not limited to, VA or GSA contracts) are available; when more favorable pricing may be
obtained; when the order meets the requirements of the Sole Source Request as
defined in Acquisition policy and procedure; or in an emergency situation as determined
by the Principal Chief.
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1. Primary preference shall be given to certified ‘“Indian Owned

Businesses” where the Majority Owner is a Muscogee (Creek) citizen.

2. Second preference shall be given to other certified *Indian Owned

Business."

a. A business may be certified as both an “Indian Owned” and “Major
Muscogee Employer” business. In this case, such dually certified
business would receive preference over other Indian-owned
businesses.

D. A contractor shall extend a preference to qualified individuals with respect
to hiring each and every employment position utilizing the Muscogee (Creek) Nation
Contracting and Employment Support Office job bank. If the Contractor, Sub-Contractor
and the Contracting and Employment Support Office are unable to fill the job positions
with qualified employees after applying the preference provisions, then the job positions
may be filled by other individuals.

E. Preference shall be given in the following order:

1. First Preference shall be given to Muscogee owned businesses that

are Major Muscogee Employers.

Second Preference shall go to Muscogee Owned Businesses.

Third Preference shall go to businesses that are certified as Indian

Owned and that are Major Muscogee Employers.

Final Preference shall go to those businesses that are certified as

Indian Owned.

Following the preferences in item 2. above, the procurement offices of

the Nation may develop policies to administer to “Locally-Owned

businesses.” In no instance shall this preference supersede the

Muscogee (Creek) citizen or citizens of other Federally Recognized

Tribes Preference.

6. Any contract awarded to a general contractor may be subcontracted,
provided that the Preference requirements stated in this law apply,
regardiess of the level of subcontracting activity. Failure to apply
Preference requirements to subcontracts shall be deemed by the
Contracting and Employment Support Office a violation of this law.

7. The Muscogee (Creek) Nation Administration may create procurement
and contracting policies and procedures for application of said
Preference. The Muscogee (Creek) Nation procurement and/or
contracting offices may maintain a list of entities which have previously
provided poor performance or engaged in behavior in non-compliance
with contract provisions, rules, regulations, or laws.

L

F. Nothing shall require the Muscogee (Creek) Nation to contract with or hire




Page 9 of 20
NCA 16-203

any Indian-Owned economic enterprises which have previously provided poor
performance or engaged in behavior in non-compliance with contract provisions, rules,
regulations, or laws. The Muscogee (Creek) Nation procurement and/or contracting
offices may maintain a list of entities which have previously provided poor performance
or unsatisfactory work or which have engaged in behavior in non-compliance with
contract provisions, rules, regulations, or laws.

G. The Nation and its entities shall maintain a “Debarment List" which shall
be a list of contractors which have previously provided poor performance or engaged in
behavior in non-compliance with contract provisions, rules, regulations, or laws. Nothing
shall require the Nation to contract with or hire any economic enterprises which have
previously provided poor performance or engaged in behavior in non-compliance with
contract provisions, rules, regulations, or laws. Procurement offices shall develop
policies and procedures to define poor performance of a contractor/ employer.
Documentation of poor performance shall be available and provided to the contractor
upon request. The procurement offices shall forward the names of any certified Indian
Owned Businesses determined to have poor performances to both the Contracting and
Employment Support Office for technical assistance and improvement.

1. Debarment list, Annual Certification; in compiling the debarment list the
Contracting and Employment Support Office shall require, on an
annual basis, Employers to certify;

a. Compliance with the following laws, and any other such laws
deemed appropriate by the Contracting and Employment Support
Office: Title VII of the Civil Rights Act of 1964, Fair labor Standards
Act, Americans with Disabilities Act, Equal Pay Act, Occupational
Health and Safety Act, Davis-Bacon Act; National Labor Relations
Act; Muscogee (Creek) Nation Minimum Wage Act and Muscogee
(Creek) Nation Contracting and Employment Support Act.

b. Whether the employer is currently the subject of any investigation
by any tribal, state or federal government agency or the subject of
any lawsuit in any tribal, state, or federal court, concemning an
allegation that the employer violated any law set forth above.

2. The period of Debarment by the Contracting and Employment Support
shall be for a period of no less than 2 years.

H. The Contracting and Employment Support Office shall address complaints
of violations of the law or the Contracting and Employment Support Office Rules; and,
should there be any unresolved violations by Departments of the Nation or its Business
entities, the Contracting and Employment Support Office shall issue reports of non-
compliance to the Principal Chief, National Council and applicable Boards.

§ 9-109. Preference in contracting and subcontracting
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In the award of contracts or subcontracts, whenever feasible, employers shall give
preference to Indian organizations and to Indian-owned economic enterprises as
defined in this Title. The Contracting and Employment Support staff shall maintain and
publish a list of Indian organizations and Indian-owned economic enterprises which
shall be supplied to the employers for their use.

§ 9-110. Preference in Promotions

Every employer shall, in accordance with the Contracting and Employment Support
regulations, give Muscogee (Creek) citizens and citizens of other Federally Recognized
Tribes preferential consideration for all promotion opportunities and shall encourage
Muscogee (Creek) citizens and citizens of other Federally Recognized Tribes to seek
such opportunities.

A. Primary preference to Muscogee (Creek) citizens
B. Second preference to other tribal citizens
§ 9-111. Preference in employment of students

Employers shall give Muscogee (Creek) students and other students who are citizens of
a Federally Recognized Tribe preferential consideration for summer student
employment. The employer shall make every effort to promote after-school, summer,
and vacation employment for Muscogee (Creek) students and other citizens of
Federally Recognized Tribes students.

§ 9-112. Establishment and review of numerical goals for employment generally

A. The Contracting and Employment Support Office may establish the
minimum number of Muscogee (Creek) citizens and citizens of other Federally
Recognized Tribes each employer shall employ on its work force during any year that
the employer or any of its employees are located or engaged in work within Muscogee
(Creek) Nation Indian Country. Numerical goals may be set for each craft, skill, job
classification, etc. used by the employer and shall include, but not be limited to,
administrative, supervisory and professional categories. The goals shall be expressed in
terms of man-hours worked by the employer's work force in the job classification
involved.

B. For both new and existing employers, the goals shall be reviewed by the
Contracting and Employment Support staff at least annually and shall be revised as
necessary to reflect changes in the number of Muscogee (Creek) citizens and citizens
of other Federally Recognized Tribes available or changes in employer hiring plans.
Each employer shall submit a monthly report to Contracting and Employment Support
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Office on a form provided by the Contracting and Employment Support staff, including
the number of Muscogee (Creek) citizens and citizens of other Federally Recognized
Tribes in the employers work force, the progress towards the employer's goals, all
persons hired or fired during the month, the job positions involved, and other information
required by the Contracting and Employment Support Office.

§ 9-113. Participation In training programs

A. The Contracting and Employment Support Office shall establish training
programs for all departments, managers and employees of the Nation that are required
to implement the provisions of this Title to ensure compliance and knowledge of the
process required by law,

B. Employers may be required by the Contracting and Employment Support
Office to participate in training programs to assist Muscogee (Creek) citizens and other
citizens of a Federally Recognized Tribe (“citizens”) to become qualified in the various
job classifications used by the employer.

The ratio of citizen trainees to fully qualified workers shall be set by the Contracting and
Employment Support Office after consultation with the employer.

§ 9-114. Establishment by the Contracting and Employment Support staff of
counseling and other support programs; Cooperation by employers

The Contracting and Employment Support Office may establish counseling and other
support programs to assist Muscogee (Creek) citizens and citizens of other Federally
Recognized Tribes in obtaining and retaining employment. Every employer shall be
required to cooperate with the Contracting and Employment Support Office regarding
such counseling and support programs.

§ 9116, Use of job qualification criteria and personnel requirements by
employers ;

Employers are prohibited from using job-qualification criteria or personnel requirements
which bar Muscogee (Creek) citizens and citizens of other Federally Recognized Tribes
from employment unless such criteria or requirements are required by business
necessity.

§ 9-116. Implementation of layoffe and reductions In force by employers
In all layoffs and reductions in force, employers shall maintain the required ratio of

Muscogee (Creek) citizens and other citizens of other Federally Recognized Tribes
employees.







