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CLASSIFICATION: #14. CRIMES AND PUNISHMENTS

A LAW OF THE MUSCOGEE (CREEK) NATION AMENDING MCNCA TITLE 6,
CHAPTER 3 ENTITLED “PROTECTION FROM DOMESTIC AND FAMILY VIOLENCE
ACT” AND AMENDING MCNCA TITLE 27 §1-102 AND §2-111 AND APPENDIX 1
RULE 13 ENTITLED “SELECTION OF JURORS” AND AMENDING MCNCA TITLE 14
CHAPTER 1 AND CHAPTER 2

Be it Enacted by the National Councll of the Muscogee (Creek) Nation:
SECTIONONE. FINDINGS. The National Council finds that:

A. The Muscogee (Creek) Nation has taken a strong stand against domastic,
dating and family violence.

B. On March 7, 2013, the President of the United States signed the Violence
Against Women Reauthorization Act of 2013 (VAWA) returning to the tribes a portion of
their authority over the criminal acts of Non-Native Americans as they pertain to
domestic, dating, and family violence.

C. In preparation for the enactment of VAWA, the Muscogee (Creek) Nation
has, for the last two years, participated in the VAWA pilot project working along side of
other tribes to address issues that may effect implementation.

D. By updating these code provisions, the Nation will be able to move
forward with the enforcement and prosecution of crimes of domestic, dating and family
violence committed by non-Native offenders.

SECTION TWO. AMENDMENT. This amendment shall be codified in Title 8,
Chapter 3 of the Code of Laws of the Muscogee (Creek) Nation; provided that for
purposes of codification said amendment and its inclusion in pocket parts of the Code of
Laws of the Muscogee (Creek) Nation, the Attomey General is hereby authorized: (1) to
approve any changes related to the manner in which sections, articles, chapters and
sub-chapters are designated consistent with the format in the Code of Laws published
in 2010 by West Publishing Company; (2) to include footnoted references to the
legislative history in said pocket parts to the Code of Laws and; (3) to note in said
pocket parts any editorial correction of minor clerical or grammatical errors in the
following amendment, without further National Council approval:
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SECTION THREE. E - The following sub-chapters and sub-gections of

MCNCA Title 6, Chapter 3, are hereby amended to read as follows:
TITLE 6. CHILDREN AND FAMILY RELATIONS

CHAPTER 3. PROTECTION FROM DOMESTIC AND FAMILY VIOLENCE ACT
SUBCHAPTER 1. GENERAL PROVISIONS

§3101.  Title

This Chapter shall be entitled the Protection from Domestic and Family Violence Act.
§ 3-102. Purpose and Conetruction F
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§ 3-103. Definitions

The following words and phrases when used in this chapter shall, for the purposes of
this chapter, have the meanings respectively ascribed to them in this section, except
where the context otherwise requires:
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AB. “Crimes involving domestic or family violence" are as defined in Title 6, §3-
301.
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8D. “Cross-deputization agreement” means an agreement between the Nation,
the Bureau of Indian Affairs (BIA) and/or any city, county or state govemmental entity,
by which the Lighthorse Police are authorized to act as law enforcement officers to

(Creek) Nation and/or federal law with regard to crimes arising in the Muscogee (Creek)
Nation feritorial jurisdiction that are subject to Muscogee (Creek) Nation Jurisdiction or
federal jurisdiction as described in Title 6, § 3-302,
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Fl.  “Foreign protection order” means a protection order issued by any issuing
court except the Muscogee (Creek) Nation District Court,

an adult, emancipated minor, or minor thirteen (13) years of age or older, directed at a
specific person which seriously harms or annoys the person, and which serves no
legitimate purpose. The course of conduct shall be such as would cause a reasonable
person to suffer emotional distress, and shall actually cause substantial distress to the
person. ‘“Harassment™ shall include, but not be limited to, harassing or obscena
telephone calls.

GJ. ‘“Harassment” means a knowing and willful course or patiem of conduct by

HK. “Indian” means a person who Is a member of the Muscogee (Creek)
Nation; or a person who is a member of any other federally recognized Indian Tribe,
including Native Hawallans and Alaska Natives; or a person who possesses a
Certificate of Degree of Indian Blood; or a person who under oath confirms to the
District Court that he/she is indlan.

iL. “Issuing Court” means a court that has issued a protection order, and
includes a court of any Tribe, the United States, a state of the United States, the District
of Columbia, or a commonwealith, territory, or possession of the United States,: or any

o whi

JM. ‘“Lighthorse Police” means law enforcement officers of the Muscogee
(Creek) Nation.

“Mandatory Arres
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KP. “Other authorized law enforcement officer” means, for purposes of this
Act' anyfedaral‘ 2¢ RFOFCOMORt-oicor-or-law-enforcement-cffiae LE cny, wunty'ﬂ
state |aw govemmental-entity who is authorized to enforce a
Muscogee (Creek) Nation law or federal law under authority of a commission received
pursuant to a Cross-Deputization Agreement as defined in subsection B of this section.

Q- ] i
famil
“ "l a re i

ER.  “Prosecutor” shall mean the Prosecutor of the Muscogee (Creek) Nation
charged witht  duty of enforcing the criminal laws of the Nation.

MU.  “Stalking” means the willful, malicious, and repeated following of a
person by an adult, emancipated minor, or minor thirteen (13) years of age or older, with
the infent of placing the person in reasonable fear of death or great bodily injury.

O —
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NV. “Terrtorial jurisdiction® means the Muscogee (Creek) Nation termitorial
jurisdiction as defined by the Judicial Code of the Muscogee (Creek) Nation in Title 27
of the code of laws of the Muscogee (Creek) Nation.

OW. “Violation of protection orde” means: (1) any violation within the
Muscogee (Creek) Nation termitorial jurisdiction of a protection order issued by the
District Court; and (2) where applicable, any violation within the uscogee (Creek)
Nation territorial jurisdiction of a foreign protection order.

§ 3-104. Immunity

No Jjudge, Lighthorse Police or other authorized law enforcement officer, court
employee, Attorney General, Assistant Attomey General, Prosecutor, Assistant
Prosecutor or other Tribal govemment official who takes, or refrains from taking, any
action to enforce a protection order can be sued in a civil suit or prosecuted in a criminal
action. Nothing herein shall imply an absence of Immunity for any other purpose. The
Nation and all its officials, employees, and agents retain all available immunity in all
settings, unless specifically and explicitly waived by law duly enacted by the National
Council of the Muscogee (Creek) Nation.

SUBCHAPTER 2. SPECIAL EVIDENTIARY RULES
§ 3-201. Expert Testimony

Notwithstanding the provisions of any other evidentiary rules, in a civil or criminal action
in the District Court, if a party offers evidence of a domestic abuse, dating, or family

, the testimony of an expert witness conceming the effects of such demestic
abuee violence on the beliafs, behaviors and perception of the person being abused
shall be admissible as evidence.

§ 3-202. Spousal privileges inapplicable in criminal proceedings related to crimes
involving domestic or family violence

Notwithstanding the provisions of any other evidentiary rules, the following evidentiary
privileges do not apply in any criminal proceeding in which a spouse or other family or
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household member is the victim of a crime involving domestic or family violence
perpetrated by the other spouse: the privilege of confidential communication between
Spouses and the testimonial privilege of spouses.

§ 3-203. Advocate-victim privilege
A. Prevention of disclosure. Except as otherwise provided in subsection B

6, §3-501 from disclosing, confidential oral communication between the victim and the
advocate and written records and re rts conceming the victim of the privilege claimed
by:

1. The victim; or

2. The person who was the advocate at the time of the confidential
communication, except that the advocate may not claim the privilege if
there is no victim in existence or if the privilege has been waived by the
victim.

B. Mandatory reporting requirements. The privilege does not relieve a
person from any duty imposed pursuant to any law of the Muscogee (Creek) Nation
concerning mandatory reporting of child abuse or neglect. A person may not claim the
privilege when providing evidence in proceedings conceming child abuse pursuant to
any such law.

foll shall } il mat
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SUBCHAPTER 3. LAW ENFORCEMENT PROCEDURES
AND CRIMINAL PENALTIES
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§ 3-301. Crimes Involving domestic or family violence

A, Crimes defined in Criminal Code. A “crime involving domestic, dating or
family violence" occurs when a r family or household member
commits, or or one or more of the following crimes as
defined in and punishable pursuant to THie 14 of the Muscogee (Creek) Nation Code of
Laws against another family or household member:

Arson:;

Assault and battery offenses;

Burg , breaking and entering;

Destruction, damage, vandalism of property, malicious mischief;
Homicide offenses, including without limitation, murder, non-
negligent manslaughter, negligent manslaughter, and justifiable
homicide;

Kidnapping and abduction;

Sex offenses, forcible, including without limitation, forcible rape,
forcible sodomy, forcible sexual assauit with an object, and forcible
fondling;

8. Stolen property offenses:

9. Waeapon law violations;

10. DOisord conduct;

NELON--

NOo

11.  Stalking, h n - and
12, Trespass of real property.
B. Violation of ap ex parte or final protection order by indian a
respondent Is a crime.

1. In addition to the crimes listad in subsection A of this section, a
“crime involving domestic, dating or family violence” includes the
Violation by a an Indian respondent of a protection order issued by
the District Court in accordance with this Act and includes the
violation by a an-indian respondent of a forelgn protection order as
follows: An order enjoining respondent from threatening to commit
or committing acts of domestic—or—family violence against the
petitioner or other family or housshold member

: an order prohibiting the respondent from

harassing, visiting, staking, annoying, telephoning, texting,
e

to communicate, contacting or using _third party to contact, or
otherwise interfering with or communicating with the petitioner,
directly or indirectly; an order removing and excluding the
respondent from the residence of the petitioner; an order requiring
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the respondent to stay away from the residence, school, place of
employment or a specified place frequented regulady by the
petitioner and any named family or household member; and an
order prohibiting the respondent from using or possessing a firearm
or other weapon specified by the Court.

2. Except as provided by paragraph 3, of this subsaction, anndian a
respondent who has been served with an-ex-parie a temporary or
final protection order or foreign protection order and who is
convicted of the crime of "Violation of a Protection Order” shall be
guilty of a misdemeanor punished punishable by a fine of not less
than fifty dollars ($50.00) and not more than two thousand five
hundred dollars ($2,500.00) or by imprisonment of not less than
one (1) day and not more than one (1) year, or by both such fine
and imprisonment.

3. Qaaylndlanrespondemmhasbeensewedwiman-ex-paneg
temporary or final protection order or foreign protection order and
who is convicted of the crime of “Violation of a Protection Order -
Second or Subsequent Offense” shall be a
punished punishable by a fine of not less than one thousand doRars
($1,000.00) and not more than five fifteen thousand dollars
($15,000.00) or by Imprisonment of not less than ten (10) days and
not more than sre-{1)-three (3) year, or both such fine and
imprisonment.

4, AmHndlanrespondentwhohasbeensorvethhm—ox—paﬁog
femporary or final protection order or foreign protection order who
violates the protection order and causes physical injury or physical
impairment to the petitioner or to any other person named in sald
protection order shall, upon conviction, be gullty of the crime of
“Violation of Protection Order with Physical Injury Inflicted” and
shall be guilty of 3 felony punished punishable by a term of
imprisonment for not less than twenty (20) days nor more than-ore
¢H-three_(3) year. In addition to the term of imprisonment, the
person may be punished by a fine not to exceed five
thousand dollars ($15,000.00). In detemining the term of
imprisonment required by this paragraph, the jury or sentencing
Judge shall consider the degree of physical injury or physical
impairment to the victim. The provisions of this paragraph shafl not
affect the applicability of Tile 14 of the Muscogee (Creek) Nation
Code of Laws.

5. The minimum sentence of imprisonment issued pursuant to the
provisions of paragraphs 1 and 2 of this subsection shall not be
subject to statutory provisions for suspended sentences, deferred
sentences or probation, provided the District Court may subject any
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remaining penalty under the jurisdiction of the District Court to the
statutory provisions for suspended sentences, deferred sentences
orproba

In addition to any 0 r criminal penalty specified by this section,
the District Court may require the Indian respondent to undergo the
treatment or participate in the counseling services necessary to
bring about the cessation of domestic, dating or family violence
against the victim{s).

When an—indian a minor child violates the provisions of any
protection order, the violation shall be heard in a civi juvenite
proceeding and the District Court may order the child and the
parent or parents of the child to participate in Individual and/or
family counseling services necessary to bring about the cessation
of domestic, dating or family violence abuse against the victim
and may order community service hours to be performed.

i a w
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§ 3-302. Criminal jurisdiction over crimes Involvi  domestic or family violence

A. Muscogee (Creek) Nation jurisdiction. The Muscogese (Creek) Nation shall
have criminal jurisdiction for the enforcement of a crime involving domestic, dating or

family  lence that occurs in the Muscogee (Creek) Nation territorial jurisdiction
T 2 1. . &a3

1] ’

B. Federal juriediction. The Muscogee (Creek) Nation recognizes that the
United States possesses criminal jurisdiction over the following:

1. The enforcement of certain felony offenses as defined by 18 US.C.
§1153 C

r o vi
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C. Construction. Nothing herein shall be construed as miting the authority of
the Muscogee (Creek) Nation to take any of the following actions in the Muscogee
(Creek) Nation territorial jurisdiction;

1. Lighthorse police enforcement of state or federal criminal laws
against a n-indian offender pursuant to a cross-deputization
a resment;

2. Lighthorse arrest of a non-Indian offender, detention and referral to
appropriate authorities for violation of a foreign protection order in
the Muscogee (Creek) Nation territorial Jurisdiction when the foreign
protection order was issued against a non-indian offender, pursuant
to 18 U.S.C. § 2265; or

3. Civil enforcement related to a violation of a protection order. in The

Muscogee (Creek) Nation shall have full-teriterial-clvil jurisdiction
[ ] a

Inc e l
e

a K
regardless of the Indlan or non-Indian status of the offender and the
victim.

a. v ati i f i
civil vl

fi
in_the Muscogee (Creek) Nation District 'gg_u'n by the
this Cods, ’

§ 3-303. General duties of law enforcement o to protect victims and prevent
violence

b.
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A Lighthorse police or other authorized law enforcement officer who responds to an
allegation of domestic, dating, or family violence or a crime involving domestic,

or famlly violence occurring in the Muscogee (Creek) Nation territorial jurisdiction shall
use all reasonable means to protect the victim and prevent further violence, including
but not limited to:

1. Taking the action necessary to provide for the safety of the victim and any
family or household member;

2. Confiscating any weapon involved In the domestic, dating, or family
violence as provided in subsection G-of Fitlo-8-§3-304 F of Title 6, §3-

308;

Transporting or obtaining transportation for the victim and any child to a

shelter;

Assisting the victim In removing essential personal effects;

Assisting the victim and any child in obtaining medical treatment, including

obtaining transportation to a medical facility; and

Giving the victim immediate and adequate notice of the rights of victims

and of the remedles and saervices available to victims of domestic or family

violence.

o es

§ 3-304. Response of Lighthorse police or other authorized law enforcement
dfficers related to complaint of domestic or family violence

A. Determination of identity of primary aggressor. |If a Lighthorse police or
other authorized law enforcoment officer receives complaints of domestic, dating, or
family violence from two (2) or more opposing persons, the officer shall evaluate each
complaint separately to determine who was the primary aggressor. If the officer
determines that one person was the primary physical aggressor, the officer need not
arrest the other person believed to have committed domestic or family violence. In
detemmining whether a person is the primary aggressor the officer shall consider:

1. Prior complalnt of domestic or family violence;

2, The relative saverity of the injuries inflicted on each person;
3. The likellhood of future injury to each person: and

4. Whether one of the persons acted in self-defense

B. Prohibited actions. A Lighthorse police or other authorized law
enforcement officer shall not:

1. Discourage a victim of domestic, dating or family violence from
pressing charges against the perpetrator by any means: or
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2. Discourage a request for intervention by law enforcement by any
party, such as threatening, suggesting, or otherwise indicating the
possible arrest of all parties.

§ 3-305. Arrests; rights of persons detained; reports

A. Presumption of need to amrest. If a Lighthorse police or other authorized
law enforcement officer has probable cause to believe that a person has committed a
crime involving domestic, dating or family violence, even if the crime was committed
outside the presence of the officer, the Lighthorse police or other authorized law
enforcement officer shall presume that amesting and charging the person is the
appropriate response. A Lighthorse police or other authorized law enforcement officer
shall not base the decision to amest or not to amest on the specific consent or request of
the victim or the Officars perception of the willingness of a victim of or witness to a
crime invalving domestic, dating or famlly violence to testify or otherwise participate in a
judicial proceeding.

B. Warrantless arrest for crimes involving domestic, dating or family violence
outside the presence of law enforcement officer. If a Lighthorse police or other
authorized law enforcement officer observes a recent physical injury to, or an
impaimment of the physical condition of the victim, the officer shall arrest without a
warrant a person located within the Muscogee (Creek) Nation territorial jurisdiction,
including his/her place of residence. #f the Lighthorse police or other authorized law
enforcement officer has probable cause to believe that the person, within the preceding
seventy-two (72) hours, has committed a crime involving domestic, dating or family
violence in the Muscogee (Creek) Nation territorial jurisdiction, atthough the crime did
not take place in the presence of the Lighthorse police or other authorized law
enforcement officer.

C. Warrantiess amest for violation of protection order issued by District Court.
A Lighthorse police or other authorized law enforcement officer, without a warrant, may
arrast and take Into custody a person if the Lighthorse police or other authorized law
enforcement officer has reasonable cause to befieve that:

1. An emergency ex parte, temporary or final protection order has
been issued and served upon the person, pursuant to this title;

2. The person named in the order has received notice of the order and
has had a reasonable time to comply with such order: and

3. The person named In the order has violated the order or is then
acting in violation of the order In the Muscogee (Creek) Nation
territorial jurisdiction, whethar the violation was committed in or
outside the presence of the officer.
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D. Mandatory warrantless arvest for viotation of conditions of pretrial release.
If a Lighthorse officer or other authorized law enforcement officer has probable cause to
believe that a person has violated a condition of pretrial release Imposed in accordance
with Title 6, §3-307 in the Muscogee (Creek) Nation territorial jurisdiction and verifies
that the alleged violator has notice of the condition, the  cer shall, without a warrant,
amest the alleged violator whether the violation was committed In or outside the
presence of the officer.

E. Warrantless arrest for violation of foreign protection orders. A Lighthorse
police or other authorized law enforcement officer, without a warant, may arrest and
take Into custody a person if the following conditions have been met:

1. The Lighthorse police or other authorized law enforcement officer
has reasonable cause to believe that a foreign protection order has
been issued pursuant to the law of the issuing court; and

2. The Lighthorse police or other authorized law enforcement officer
has reasonable cause to believe the person named in the order has
violated the order or is then acting in violation of the order in the
Muscogee (Creek) Nation territorial jurisdiction, whether the
violation was committed in or outside the presence of the officer.

F. Seizure of weapons Incident to arrest. Incident to an amest for a crime
involving domestic, dating or family violence, a Lighthorse police or other authordzed law
enforcement officer:

1. Shall seize all weapons that are alleged to have been Involved or
threatened to be used In the commission of a crime OF any weapon
i in

2. May seize a weapon that is in the plain view of the officer or was
discovered pursuant to a consensual search, as necessary for the
protection of the officer or other persons.
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G. Rights of person detained. Any person detained pursuant to this section
shall be brought before the District Court within ererly-four{24) hours
after amrest to answer to a charge for violation of the order, at which time the District
Court shall do each of the following:

1. Set a time certain for a hearing on the violation of the order within
eeventy-two—{(72)—heurs twenty (20) days after armest, unless
extended by the District Court on the motion of the amested person:;

2 Set a reasonable bond pending a hearing of the violation of the
order, for

3. Notify the party who has procured the order and direct the party to
appear at the hearing and give evidence on the charge.

H. Written report stating the grounds for action. In addition to any other
report required, a Lighthorse police or other authorized law enforcement officer who
does not make an arrest after investigating a complaint of domestic, dating or family
violence or who arrests two or more persons for a crime involving domestic, dating or
family violence shall submit a written report setting forth the grounds for not arrasting or
for amresting both parties.

§ 3-306. Assistance to victims by rse police or other authorized law
enforcement officer

A, Notice to victim. The Lighthorse police or other authorized law
enforcement officer shall give the victim immediate, adequate oral and written notice of
the rights of victims and of the remedies and services available to victims of domestic,
dating or family violence. The written notice shall include resources avallable In the
Community for information relating to domestic, dating and family violence, treatment of
Injuries, and places of safety and shelters. The written notice shall not Include the
addresses of shelters, unless the location is public knowledge and shall be provided in
the native language of the victim, If practicable, when the native language of the victim
Is not English. The written notice shall be substantially in the followin form:

“If you are the victim of domestic, dating or family violence and you believe that law
enforcement protection Is needed for your physical safety, you have the right to request
that the officer assist in providing for your safety, including asking for an emergency
order for protsction. You may also request that the officer assist you In obtalning your
essential personal effects and locating and taking you to a safe place, including but not
limited to @ designated meeting place for a shelter, a family member's or a friend's
residence, or a similar place of safety. If you are in need of medical treatment, you



